INTRODUCTION
Who should speak the government's voice in court? Specifically, are the interests of the United States better represented by generalist litigators in the Department of Justice ("DOJ") or agency lawyers with subject matter expertise? For DOJ and agency lawyers, this question is of monumental importance. For members of Congress and their staff, however, this question is almost always a nonstarter.
Witness, for example, our experience in conducting a study for the Administrative Conference of the United States ("ACUS") on DOJ control of government litigation.
1 Before the study was approved, C. Boyden Gray, President Bush's White House Counsel and a member of ACUS's board, insisted that the project be blessed by Clinton Justice Department officials. Once approved,2 the project provoked dramatically different responses from agency and DOJ officials as well as congressional overseers. For agency lawyers, our project was a breath of fresh air-a chance to extol their underutilized litigation skills and vent frustration at DOJ. For some DOJ officials, our project was an invitation to disaster. Indeed, our inquiries about the distribution of litigation authority prompted one high-ranking DOJ official to lobby ACUS to kill the project. In the halls of Congress, however, staffers on the Senate Judiciary and House Energy and Commerce committees wondered why two law professors would invest so much energy in a project that held so little interest.
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Thanks to John Yoo and John McGinnis for comments on an earlier draft of this essay. 1. The study was cut short by Congress' defunding of the Administrative Conference. Our research findings can be found in Neal Devins & Michael Herz, The Uneasy Case for Department of Justice Control of Government Litigation (in progress). In The Uneasy Case, we consider the appropriate allocation of litigating authority on the merits from, we hope, a neutral position. In the present article, we ignore the merits and consider instead the interests at stake and the politics of the issue. 2. Clinton friend and then Associate Attorney General Webster Hubbell wrote a letter on our behalf. We hasten to say that rumors that this letter prompted Ken Starr, a DOJ official in the Reagan and Bush Administrations, to file criminal charges against Hubbell are simply untrue. Starr's investigation of the President and his friends is in fact part of a "vast right-wing conspiracy." [Vol. 61: No. 1 Differences between congressional and "administrative branch" attitudes were also underscored in our involvement in a bitter dispute over litigation authority that embroiled the Bush White House and the U .S. Postal Service.
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In particular, claiming statutory authority to represent itself in court, the Postal Service refused to bend to demands that it withdraw from a lawsuit that it filed against the Postal Rate Commission-demands made by the Justice Department, the White House counsel, and, ultimately, the President, who threatened to remove the Postal Service's Board of Governors for insubordination. Throughout this struggle, Congress-notwithstanding several front-page Washington Post stories as well as Postal Service lobbying-expressed no opinion on Postal Service litigation authority. Rather, Congress left it to the courts to sort out the scope of the removal power and the appropriate division of litigation authority. 4 In part, the explanation for this difference could not be more obvious. For the lawyers themselves, the allocation of authority is personal; it directly affects their power and the nature of their jobs. It is hardly a surprise that lawyers in DOJ and lawyers in the agencies both would prefer more rather than less responsibility. Members of Congress and their staffs lack this personal stake in the question of litigation authority.
Nevertheless, Congress' seeming indifference to the division of litigation authority, at first glance, seems surprising. After all, courts figure prominently in governmental policymaking and, as such, the question of who speaks the government's voice in court seems anything but immaterial. Congress is extraordinarily concerned about who the judges are; for the same, though slightly more dilute reasons, it ought to be concerned about who the lawyers are. Furthermore, since most departments and agencies are far more vulnerable to committee oversight than is DOJ, decentralizing litigation authority would appear to bolster congressional power.
Upon closer inspection, however, it may be that Congress' choice to invest little energy in parceling out litigation authority is sensible. In our view, the distribution of litigation authority among executive branch agencies and departments is of marginal consequence to Congress. Through its lawmaking and oversight powers, Congress has more powerful and direct tools for defining the scope and content of legal policymaking. In contrast, centralizing litigation authority in DOJ does significantly bolster presidential control of the adminis-trative state, and so is a more salient issue for the Executive Branch. Thus, when litigation authority is placed against the backdrop of the intensity of conflicting preferences within Congress and the Executive Branch, DOJ control of government litigation is hardly surprising.
II THE ALLOCATION OF LITIGATION AUTHORITY
Historically, Congress well understood that a decentralized lawyering apparatus enhanced its authority vis-a-vis the President.
5 For this very reason, in the early years of the Republic, Congress relied on highly decentralized legal arrangements. It did not create DOJ until 1870. Even with DOJ in place, for the next half-century, powerful solicitors in other departments undermined Attorney General control of government litigation by successfully lobbying their allies in Congress for independent litigation authority.
6 Through powers granted the President by Congress only a few months earlier,7 however, Franklin Delano Roosevelt issued a June 1933 Executive Order that confined to DOJ "the responsibility of prosecuting and defending [c]ourt actions to which the United States is a party."
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Consistent with the Roosevelt Executive Order, Congress has established DOJ as the primary litigator for the United States and its administrative agencies. The basic, though not inflexible, rule is that agencies may not employ outside counsel for litigation; they must refer all matters to DOJ.
9 With regard to criminal prosecution, DOJ's preeminence goes largely and appropriately unquestioned. On the civil side, however, it is a source of continuing controversy between DOJ and the agencies. DOJ is constantly on guard against the dilu- This war is one that Congress largely observes from the sidelines. It has only occasionally taken an interest in the propriety of DOJ control of government litigation. For example, in the late 1970s, at a time when the Executive Branch was doing its own study of the allocation of legal resources and the issue seemed more up for grabs than it does today, several across-the-board proposals for independent litigating authority were introduced. However, the proposals never went anywhere, and they remain the exception to the general rule of extremely episodic and unfocused congressional interest in this question.
To be sure, Congress has carved out a variety of exceptions to DOJ control.12 However, these exceptions have been anything but systematic. A slight pattern can be found: Congress grants litigating authority more often to independent agencies than to executive agencies, but it does not grant such authority to all such agencies, to all the litigation of any such agencies, or only to such agencies. Other than this tendency, it would be difficult to find any overarching principle on the merits that explains when Congress departs from the presumptive arrangement of DOJ control.
III LITIGATION AUTHORITY MATTERS ... BUT NOT THAT MUCH
Litigation authority, inextricably linked to the ebbs and flows of congressional and presidential power, is part and parcel of the ongoing dialogue between the branches over the control of the administrative state. The content of regulatory policy, moreover, is affected by the distribution of litigation authority. With so much apparently at stake, fierce battles between Congress and the White House over litigation authority should be commonplace. For the most part, however, Congress and the White House do not skirmish over this question. The simple explanation for this phenomenon is that, for Congress at least, litigation authority does not matter all that much. 
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Before a federal appeals court, Equal Employment Opportunity Commission ("EEOC") attorneys successfully defended the authority of federal courts to order affirmative action hiring in an employment discrimination lawsuit. Before the Supreme Court, however, the Solicitor General, not the pro-plaintiff EEOC, controlled the government's filings. Unlike the EEOC, the Solicitor General took into account the interests of DOJ's Civil Division, which defends employment discrimination challenges filed against executive agencies and departments, and, more importantly, the interests of the Reagan White House, which opposed affirmative action. The result: The Solicitor General unilaterally reversed the EEOC's position in a brief it filed on its behalf.
14 For its part, the Supreme Court, referring to this flip flop, embraced the lower court arguments of EEOC attorneys, refusing to defer to the EEOC's newly minted position. 15 Had DOJ attorneys controlled the case from its inception, there is good reason to think that the case would have settled or, alternatively, that a different substantive outcome would have been reached.
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A less high-profile but equally telling example of the consequential nature of litigation authority is Public Interest Research Group v. Hercules, Inc., 17 a lawsuit between private parties which turned in part on the Environmental Protection Agency's ("EPA's") Clean Water Act regulations.
18 Since EPA's regulations were at issue, the U.S. Court of Appeals for the Third Circuit wrote to the EPA General Counsel's Office, stating that "[t)he court believes that the views of the [EPA) would be helpful" and requesting that "you file a brief amicus curiae."
19 What it received was a brief from DOJ, not signed by an agency lawyer, setting forth the views of the "United States." 20 On the merits, the brief took a middle ground, reflecting DOJ's efforts to reconcile the EPA's interest 16. With DOJ lawyers speaking the voice of the EEOC, there would be no opportunity for an intragovernmental conflict to be uncovered, especially since the EEOC lacks administrative "cease and desist" authority. Consequently, by controlling the case from its inception, DOJ arguments would be accorded whatever deference is owed the government.
17. 50 F.3d 1239 (3d Cir. 1995).
18. The particular issue concerned the scope and specificity required for the 60-day notice that must precede filing of a complaint in a citizen's enforcement action under the Act. in strong enforcement with the competing interests of other federal agencies, notably the Departments of Defense and Energy, that find themselves the subject of citizen suits under the Clean Water Act. No doubt, had EPA controlled this filing, it would have asserted a more expansive interpretation of the statute. Alternatively, if the issue presented to the court in Hercules had originated in a lawsuit filed against the Department of Energy, decentralizing litigation authority would have resulted in a narrower construction of the Act.
Cases like Sheetmetal Workers and Hercules make clear that government agencies and departments may have conflicting agendas. Mission agencies like EEOC and EPA, "dominated not by the employers and organizations being regulated but by representatives of the constituencies being served," 21 almost certainly will advance a pro-enforcement agenda. For this very reason, when Congress crafted clean air legislation in 1970, a fight erupted between proenvironmentalists in the Senate, who wanted EPA to represent itself in court, and pro-business interests in the House, who wanted EPA to rely on DOJ.
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More is at stake here than which arguments are made once a case is in court; there is also the issue of whether the case will get to court at all. While defensive actions are not in the control of government attorneys, of course, enforcement actions are. If agencies must go to DOJ to bring a lawsuit, at least some of the time DOJ will say no, particularly since, to overgeneralize, DOJ lawyers care more about not losing in court and, therefore, are more cautious than agency lawyers, whose raison d'etre is advancing agency priorities. In the area of intragovernmental enforcement, for example, claims by DOJ that interagency litigation is nonjusticiable have completely blocked EPA efforts to bring suit against federal polluters, including the Departments of Defense and Energy. 23 More telling, in the broader setting of enforcement against private entities, DOJ control over whether an EPA referral is pursued means, by definition, that fewer judicial actions will be brought than if EPA was acting on its own.
Litigation authority appears consequential for one other reason. Congress and its committees have more leverage over agencies and departments than over DOJ. In particular, a mutually reenforcing relationship exists among congressional committees (who authorize and oversee federal programs), constituent groups (who benefit from federal programs), and departments and agencies (whose power is enhanced by the expansion of federal programs). Accordingly, 24 not the White House. Beyond these symbiotic iron triangles, congressional committees are better positioned than DOJ to punish programmatic agencies. For example, when Congressman John Dingell (D-Mich.) informed EPA General Counsel Ray Ludwiszewski that unless EPA complied with committee demands for documents, "the escalation and the ratcheting up of the levels of unpleasantness will commence," Ludwiszewski meekly and knowingly responded, "I'm painfully aware of that, sir. ... " 25 In sharp contrast, while DOJ officials are subject to committee oversight, programmatic committees have less control over DOJ's budget or decisionmaking. 26 For this reason, when legislative and presidential interests are in conflict, DOJ officials are more willin 9 , and therefore more likely, to disappoint lawmakers than are agency officials.
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Congress is well aware of these facts. After all, lawmakers "see the choice of administrative structures and processes as important in assuring that agencies produce policy outcomes that legislators deem satisfactory." 28 The rise of the legislative veto, its continued persistence after being declared unconstitutional by the Supreme Court, 29 and the more recent creation of an across-theboard system of congressional review of agency rules 30 all underscore this conclusion. Congress' efforts to limit presidential control of the administrative state through its creation of independent regulatory agencies likewise suggests that lawmakers see power sharing as a zero sum game; that is, the less power vested in the White House, the greater Congress' voice in defining agency be- 27. Along these lines, former head of Justice's Environment Division Roger Clegg observed that DOJ is not afraid of Congress the way other agencies are, and asserted that DOJ never considered congressional reaction in deciding on a position. In contrast, he described EPA as having a "battered wife relationship" with John Dingell, head of the oversight committee of the House Energy and Commerce Committee. See Interview with Roger Clegg, Former Head of DOJ's Environment Division, (Washington, D.C. , Nov. 15, 1994) (notes on file with author). Furthermore, DOJ is willing to invoke executive privilege and thereby limit committee access to internal executive branch deliberations. Executive agencies and departments, however, are quite willing to turn over any and all requested information to Congress. For a first-hand account of conflicting DOJ and agency priorities, see ANNE M . 31 Finally, the intricacies of its own internal procedures, rules, and seniority systems ensure that Members of Congress are keenly attuned to the substantive impacts that structural arrangements can have.
BURFORD & JOHN GREENY A, ARE

B. The Relative Unimportance of Litigation Authority
Given the foregoing, it is indisputable that the allocation of litigation authority matters, and that Congress knows, on some level, that it matters. However, the reality is that many things matter a good deal more.
First, while arguments made in court affect outcomes, they do so less than other things, notably, (to identify the obvious) statutory language and who the judge is. Since judges and statutes-not litigators and briefs-ultimately define federal legal policy, litigation authority seems far removed from Congress' principal concern, which is the substantive bottom line.
Second, whoever the lawyer is, in the grand scheme of things, her hands will be largely tied by the agency's prior substantive decisions. And those decisions are subject to centralized control within the Executive Branch, notably through review of proposed regulations and testimony by the Office of Management and Budget ("OMB"). Attorneys have limited discretion in defining the positions they advocate in court. For example, when EPA regulations are challenged by environmentalist or industry interests, government litigators control only the legal arguments made in defense of the agency's action. Ex ante decisionmaking, including choices as to the substance of the regulation and the procedures utilized in promulgating it, are not part and parcel of litigation authority. As such, in defensive actions, litigation authority has limited policymaking potential.
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On enforcement matters, litigation authority is more important. Yet, if an enforcement scheme focuses on administrative, not judicial, actions, the distribution of litigation authority may prove inconsequentiai.3 3 Indeed, the decentralization of litigation authority, by itself, might not even neutralize White House control of executive agency litigation. Just as the President can centralize his regulatory agenda, the President is constitutionally empowered to coordinate the legal policymaking of executive branch departments and agencies. If agencies have the option of representing themselves or using DOJ, both formal and informal pressures will almost always compel the 32. DOJ has a greater tendency to rely on "technical" defenses such as sovereign immunity, lack of jurisdiction, statute of limitations, standing, mootness, and so on; agencies are somewhat more inclined to run litigation risks. Thus, DOJ is able to advance certain cross-cutting legal policies in a way that the agency would not. It has less of a free hand, however, with regard to substantive policy that is the subject of the litigation.
33. It may well be that both Congress and the White House view administrative cease-and-desist authority as more potent than court-centered enforcement schemes. Witness, for example, Nixon Administration efforts to confine EEOC authority to judicial enforcement and thereby "maximiz[e] the role of adversary proceedings in court so as to minimize the judgmental discretion of New Dealish regulatory agencies." HUGH DAVIS GRAHAM, THE CIVIL RIGHTS ERA 426-27 (1990).
latter. 34 Even if DOJ is wholly out of the picture, the President could nonetheless exert significant control over litigation. Like 0MB review, court filings (including oral arguments) could be submitted to some clearinghouse, such as DOJ, for approval or modification. In performing this coordinating function, DOJ, like 0MB, could solicit the views of affected agencies. Consequently, rather than allow the EPA and the Department of Energy to advance radically different interpretations of environmental statutes, decentralizing litigation authority might well result in court arguments no different than those advanced by DOJ today.
Even if the President lacked the energy or will to rein in agency attorneys in this way, the fact remains that other mechanisms for coordinating and controlling policymaking are more important tools of ultimate control and will greatly outweigh the loss of control from decentralized litigating authority. Thus, the most one might say is that decentralizing executive branch litigation authority would not operate as an absolute roadblock to presidential control; instead, it would only make control more costly and difficult. Its value to Congress is accordingly reduced.
Third, the significance to Congress of the allocation of litigating authority is further diluted by the fact that the other major lawyer's task, counseling, is almost entirely decentralized within the Executive Branch. Although DOJ is available for legal advice to the agencies, 35 and although, if sought, that advice is considered binding, 36 DOJ gives a legal opinion to agencies on a mere handful of the issues they confront. 37 For the most part, agencies turn to their inhouse counsel for legal advice. Thus, lawyering is largely decentralized; it is just litigation that is not. 38 Fourth, just as the White House can combat decentralized litigation authority, Congress, too, has other mechanisms to further the goals that might be thwarted by centralizing litigation authority in DOJ. To begin with, Congress can make the locus of litigation authority less consequential. Citizen suit provisions, for example, allow "private attorneys general" to bring enforcement actions that the government is unwilling to file. More significantly, Congress (1977) . Nonetheless, EPA has virtually never exercised that powe r. In our interviews with lawyers in both agencies, those at DOJ considered it inconceivable that EPA ever would; those at EPA could imagine it but acknowledged that it did not happen and was unlikely.
35. See 28 U .S.C. § 512 (1994) (providing that department head "may require the opinion of the Attorney General on questions of law arising in the administration of his department"). Consider EPA. It handles the huge majority of its enforcement administratively through actions ranging from a warning letter or a notice of violation, with a view to informal discussion and resolution, to agency-imposed penalties. 39 With the rarest of exceptions, administrative enforcement proceedings are handled by EPA attorneys. DOJ is simply not involved, unless, of course, the agency's final decision is challenged in court. Furthermore, the huge majority of administrative enforcement proceedings settle. 40 In these cases, there is no formal hearing and no possibility of judicial review-and thus no courtroom lawyering, ever.
Fifth, Congress, through legislation, has ultimate control over policymaking. Wherever litigating authority lies, Congress can and does limit policymakers' and litigators' discretion through highly prescriptive legislation. The Internal Revenue Code is a longstanding example of a detailed, and therefore constraining, legislative approach. More recently, in the environmental, health, and safety areas, Congress has frequently legislated with a breathtaking attention to detail. 41 Much of this statutory minutia is a direct response to agency failings. 42 Sixth, and finally, Congress can rein in DOJ through a number of nonstatutory devices. 43 The saga of environmental criminal enforcement, for example, makes clear that even DOJ-despite its best efforts--cannot always resist the vise of congressional oversight. Unhappy with the Bush DOJ's decision to shift control of environmental criminal enforcement to Main Justice from the decen-tralized U.S. Attorney's Offices, and believing that DOJ had been soft on environmental crime, EPA's House overseers conducted investigations, held hearings, and, in general, made life miserable for DOJ officials in charge of environmental crimes. 44 By the time President Clinton took office, the fight over environmental crimes was at full boil. With the new Administration unwilling to back away from the Bush DOJ's position, the fight continued and escalated. Finally, after the Senate Judiciary Committee (at the behest of EPA's overseers) held the nomination of Louis Schiffer, Clinton's choice to head DOJ's environment division, DOJ relented, allowing congressional staffers to question DOJ line attorneys and reversing the Bush DOJ's restructuring of environmental criminal enforcement. In the end, when up against Congress' oversight and confirmation powers, DOJ's tradition of insulation and resilience could not save DOJ priorities.
At the end of the day, then, the stakes with regard to the division of litigation authority just are not that high. Congress and the White House, in critical respects, can both overcome structural arrangements not to their liking; at the same time, there are substantial inherent limits on what can be accomplished by varying litigation authority. Accordingly, there is little reason for Congress and the White House to engage in battles royale over the division of litigation authority.
IV THE REALPOLITIK OF LITIGATION AUTHORITY
The foregoing discussion suggests why Congress does not focus on the question of allocating litigation authority. It does not, however, explain why sometimes it does focus on this question. The foregoing discussion also presumes that Congress thinks systematically, makes decisions on the merits, and operates in a political vacuum. Of course, it does none of these things. A more realistic understanding of how Congress operates helps explain both why it ignores the question of litigation authority in general, and why it pays attention when it does.
A. The Predominance of Fire Alarm Oversight
Congress likes to reward constituent interests. 45 As public choice theory suggests, lawmakers often devise legislation at the behest of powerful interest groups. When there is a dominant interest group, legislation will often specify the devilish details of administration. Yet, since the details of administration cannot always be anticipated (when there is a dominant group) and since interest groups often compete with each other (including industry and environmentalists, unions and business), legislation is often ambiguous. As such, oversight enables lawmakers to respond to ongoing constituency pressures. More than that, lawmakers may see a value in designing systems that create opportunities for them to reward preferred constituencies. That is, lawmakers may prefer systems that sometimes fail their constituents in order to "fix mistakes" and thereby cement their relationships with special interests. 46 In other words, lawmakers, by necessity and design, may well establish "a system of rules, procedures, and informal practices that enable individual citizens and organized interest groups to examine administrative decisions (sometimes in prospect), charge executive agencies with violating con 9 ressional goals, and seek remedies from agencies, courts, and Congress itself."
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Under such a system, lawmakers respond to fire alarms sounded by constituent interests.
If congressional intervention is about putting out fires, allocating litigation authority is rarely a useful tool. First, for all the reasons set out above, 48 the payoff in terms of substantive governmental policy or action is small and uncertain, reflected in general tendencies rather than in identifiable, consistent results. Second, the payoff is too long-term to be of immediate use. By shifting litigation authority, Congress may prevent a problem from recurring, but it will not solve an existing problem. In short, allocating litigation authority, while somewhat relevant to the design of the federal enforcement apparatus, simply offers too small and too uncertain a payoff to meet the demands of constituent interests once a fire alarm is sounded.
Consider, for example, a few instances in which Congress might have but did not interfere with litigation authority, choosing instead alternate means to the same end. When the need to go to DOJ effectively prevented the EPA from suing federal entities for violations of the environmental laws (all of which apply to the federal government), Congress took two approaches. First, it conducted extensive oversight hearings into the question of the noncompliance of federal facilities. 49 Second, it acted legislatively by amending, in 1992, the Resource Conservation and Recover 10 Act (the basic law controlling the handling and disposal of hazardous waste) 0 to waive sovereign immunity for civil and administrative penalties under federal, state, and local law, and expressly to authorize the EPA to conduct administrative enforcement actions against federal facilities. 51 The statute is silent on EPA lawsuits against federal facilities, and so skirts the question of litigation authority, instead endorsing administrative enforcement and lawsuits against federal facilities by states and environmental interests.
Consider, too, the ways in which Congress expressed its displeasure with Reagan-era Federal Communications Commission ("FCC") appointees. Following the FCC's failure to defend diversity preferences for minority broadcasters, Congress castigated the Commission for hiding behind "legalistic gobbledy gook" and demanded that the agency "send lawyers down to court who will defend [preferences ]-not take dives. " 52 More importantly, Congress approved an appropriation rider prohibiting the Commission from calling into question the legality of diversity preferences. 53 Congress also made use of appropriation riders to express disapproval of the Reagan DOJ's claims, in Bob Jones University v. United States, 54 that racist private schools were entitled to tax breaks. Again, following its efforts to humiliate the government's lawyers before an antagonistic oversight committee, Congress used its power of the purse. Unlike its treatment of the FCC, however, Congress did not prohibit the Administration from speaking its mind in court. Instead, Congress refused to reenact limitation riders restricting the enforcement of Carter-era nondiscrimination enforcement standards. 55 In each of these cases, Congress might have legislatively redistributed litigation authority. Its preference for oversight hearings, limitation riders, and the creation of causes of actions for constituency interests, rather than the permanent, legislative redistribution of federal litigation authority, reflect Congress' preference for fire alarm oversight. What Congress might achieve by redistributing litigation authority can also be obtained through other means.
But what about those instances in which Congress has in fact statutorily reallocated litigation authority? These instances tend to be apparent exceptions that prove the rule. That is, they involve perceived failures, usually of enforcement, by a specific agency that are brought to Congress' attention by specific, disappointed interest groups.
For example, in response to the perceived failure of DOJ to represent Federal Trade Commission ("FTC") interests in court adequately, Congress granted the FTC independent litigating authority in the 1975 FTC Improvements Act. 56 The explanation for Congress' action is that the question of enforcement, and therefore the locus of litigation authority itself, had become an acute problem. Specifically, on matters referred by the FTC to D01, significant delays in filing, unfavorable settlements, and the refusal to file cases had [Vol. 61: No. 1 become common practice. Furthermore, DOJ successfully fought off FTC attempts to enforce Commission subpoenas.
57
Congress' effort here is illustrative in one further way. In 1975, the spectre of Watergate limited President Ford's ability to demand DOJ control of government litigation. Indeed, the FTC bill was part of a larger Watergate-era attempt to limit the "imperial presidency." At roughly the same time, Congress limited White House authority in fiscal policymaking through the 1974 Budget Act, considered making DOJ an independent agency, and debated legislation to further insulate independent agencies from executive branch influence.
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Battles over litigation authority are part of the larger tugs and pulls between the White House and Congress over the control of the administrative state. Indeed, Roosevelt's 1933 realignment of government litigation authority was folded into his legendary "One Hundred Days" reform package.
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But when public opinion turned against Roosevelt (for fear that he was dangerously power hungry), Congress successfully resisted Roosevelt's opposition to the creation and maintenance of independent regulatory agencies, agencies that were insulated from White House control, in part because they controlled their own litigation.
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Absent congressional efforts to rein in a White House run arriok, however, Congress' penchant for fire alarm oversight will keep the litigation authority issue safely on the sidelines. In general terms, the proposal and the study are consistent with the general themes of this article. The study was animated by and repeatedly returns to a single central goal: enhancing congressional and minimizing presidential authority, particularly over the independent agencies. But the study is not firefighting. It displays an awareness of the importance of litigation authority to overall authority and of the link between structure and outcomes; it takes a systematic approach. Ultimately, however, this study is merely the apparent exception that proves the fire-fighting rule. The key point is that Congress did not write the study, and, of particular importance, it did not act on it. Some of the study's proposals received careful attention, but none passed. See essarily favor DOJ over the agencies. After all, the decentralization of litigation authority is also supported by mutually reenforcing triangular relations between agencies, interest groups, and congressional committees. The answer lies instead in the relative intensity of preferences among the governmental players. Put simply, centralized litigation is far more important to the White House than decentralized litigation is to Congress.
1. The White House. Let us return to the watershed presidential effort at centralization: Roosevelt's 1933 reorganization. Roosevelt's initiative typifies presidential efforts at centralization that have continued ever since. By centralizing litigation authority in a single department, Roosevelt sought to strengthen his hold on the burgeoning administrative state. 62 In other words, he was paying close attention to structural arrangements. Obviously, he saw the distribution of litigation authority as consequential. And for good reason. In part, just as decentralized arrangements bolster congressional -power, the President benefits from centralization. More significantly, as Sheetmetal Workers and Hercules suggest, 63 intramural disputes within the Executive Branch are commonplace. Departmental and executive agency heads, while named and subject to removal by a "unitary" president, are rarely appointed to help put into place a coordinated White House-driven vision of some public policy objective. These individuals have different visions of the social good, serve different constituencies, and are subject to different oversight committees. Unlike most agency and department heads, the Attorney General is usually a close confidante of the President, in many cases someone who was active in the President's political campaign and possesses deep personal loyalty to the President. Correspondingly, since the mission of DOJ attorneys is to represent the interests of the United States writ large, there is less chance that either narrow constituent interests or congressional committees will capture DOJ. Put another way, DOJ attorneys may well see the President as their client.
Furthermore, within the Executive Branch, DOJ's preference to control litigation far exceeds departmental and agency interests in decentralized arrangements. This goes beyond simply the endowment effect: the often observed phenomenon that people value something more highly when it is something they have but might lose than when it is something they lack but might gain. Specifically, without the power to go into court, DOJ would be enfeebled. Its status in government hinges on litigation authority. Agencies, in contrast, have less to gain from controlling litigation than DOJ has to lose. Rulemaking and administrative enforcement, powers that reside in agency heads, are far more potent policymaking tools than litigation authority. Moreover, when it comes to litigation, agencies have significant control over the reach and content of DOJ decisionmaking. For example, when DOJ defends agency rulemaking, [Vol. 61: No. 1 DOJ is largely bound by agency decisionmaking. Furthermore, agencies typically control whether to pursue an enforcement matter administratively or to tum it over to DOJ. Accordingly, when agencies are dissatisfied with DOJ representation, they can make use of existing administrative enforcement authority or, alternatively, ask Congress to expand administrative enforcement techniques.
The consequence of these internal dynamics is that the White House often takes a hard line position on congressional efforts to decentralize litigation authority. 64 The Reagan and Bush Administrations, for example, fought off congressional efforts to create new repositories of independent litigating authority. Reagan pocket vetoed the Whistleblower Protection Act of 1988 because it empowered a special counsel to obtain judicial review of Merit Systems Protection Board decisions. 65 The Bush Administration likewise resisted congressional efforts to allow EPA and Department of Housing and Urban Development attorneys to bring court actions against other parts of the federal government.66
2. Congress. Given the intensity of presidential preferences, it is hardly surprising that Congress, whose own preference for decentralized litigating authority is, as we have seen, relatively dilute, yields. Consider, for example, congressional efforts to give EPA litigating authority as part of the 1984 amendments to the Resource Conservation and Recovery Act ("RCRA"). 67 At this time, EPA had a new, vigorous, white-knight administrator in William Ruckelshaus, who was talking tough. DOJ, on the other hand, was irritating Congress substantially with assertions of executive privilege on environmental enforcement materials. 68 Moreover, thanks to massive press attention, including a series of Doonesbury cartoons about environmental nonenforcement, the question of who sues had itself become a fire. 69 Even in this setting, the proposal to give EPA litigating authority died quickly once White House opposition surfaced, 70 again suggesting the weakness of congressional interest.
Just as the varying intensity of preferences within the Executive Branch is relevant here, so too are conflicting preferences within Congress. Thus far, we have spoken about Congress as a unified entity. However, its varying components often have conflicting interests and preferences. In this connection, the internal dynamics of Congress' committee structure to some extent reenforce DOJ control of agency litigation. The Judiciary Committee has a keen interest in DOJ control of litigation. If DOJ is without this control, Judiciary has less power since the agency it oversees has less power. In contrast, DOJ control of litigation has a de minimis impact on oversight committee supervision of agency decisionmaking or on the legislative policymaking accomplished through the substantive committees. Through legislation, hearings, and investigations, these committees can affect both the sweep and content of administrative enforcement and agency rulemaking. These committees, moreover, can place pressure on DOJ through hearings, investigations, and the like. Consequently, oversight committees are likely to accede to Judiciary's strong preference for DOJ control of government litigation. the virtues of DOJ coordination and litigation expertise, it was successful in demanding that DOJ play a leadership role in both approving Superfund settlements and defending these settlements in court.
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V CONCLUSION DOJ control of agency litigation seems here to stay. On the merits, whether this is a good or bad idea is uncertain. Regardless of the merits, however, preferences within and between the branches, informed by constituency-driven oversight, support DOJ control. The division of litigation authority is about power and, for better or worse, the question of who ought to speak the government's voice in court is controlled by DOJ and its supporters. Unless and until litigation authority is viewed as a significant attribute of federal policymaking, Congress, constituent interests, and agency heads will not resist the status quo. Thus, the question of whether the government's interests are well served by this arrangement may simply be irrelevant. If so, it would not be the first time that power and preference, not policy, determined outcomes in Washington, D.C. 
